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Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
445 12th Street, S.W.
12th Street Lobby, TW-A325
Washington, DC 20554
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Re: Ex Parte Presentation in WT Docket No. 99-217 and CC Docket No. 96-98----Dear Ms. Salas:

Please find attached a letter from the undersigned, on behalf of the Smart Buildings Policy
Project, to Mr. Jeffrey Steinberg ofthe Wireless Telecommunications Bureau delivered today that
concerns the above-referenced proceedings.

In accordance with the Commission's rules, for each of the above-mentioned proceedings, I
hereby submit to the Secretary of the Commission two copies of this notice of the Smart Buildings
Policy Project's written ex parte presentation.

?7::Ub~
Gunnar D. Halley

Counsel for the
SMART BUILDINGS POLICY PROJECT

cc: Jeffrey Steinberg (WTB)
Jim Schlichting (WTB)
Leon Jackler (WTB)
Wilbert Nixon (WTB)
David Furth (WTB)

Kathryn Brown
Joel D. Taubenblatt (WTB)
Eloise Gore (CSB)
Paul Noone (WTB)
Richard Arsenault (WTB)

Thomas Sugrue (WTB)
Lauren Van Wazer (WTB)
Cheryl King (CSB)
Mark Rubin (WTB)
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\VILLKIE FARR & GALLAGHER

VlA HAND DELIVERY

September 26, 2000

Mr. Jeffrey S. Steinberg, Deputy Chief
Commercial Wireless Division
Federal Communications Commission
445 12th Street, S.W., Room 4-C236
Washington, DC 20554

Dear Mr. Steinberg:

EX PARTE
2112 .'28 BOOO

F,LX: 202 88' 8')'')

The Commission's interpretations of Section 224 as well as the statutory language itself
indicate that where a telecommunications carrier obtains access to a utility'S right-of-way pursuant to
Section 224, the underlying fee owner cannot preempt the carrier's federally-granted right ofaccess.
For example, in the Local Competition Order, the Commission explained that "the access obligations
of section 224(t) apply when, as a matter of state law, the utility owns or controls the right-of-way to
the extent necessary to pennit such access." I Section 224(t)(2) lists the appropriate bases for a
utility's denial of telecommunications carrier access to its rights-of-way. Namely, a utility is
permitted to deny access to its rights-of-way where there is "insufficient capacity and for reasons of
safety, reliability and generally applicable engineering purposes.,,2 The list ofexceptions notably
does not include the failure of an underlying fee owner to allow access to the utility right-of-way by
the telecommunications carrier. There is no reason for the Commission to unnecessarily restrict the
application of this otherwise pro-competitive statutory provision.

Indeed, were the separate authorization of the underlying fee owner required before obtaining
access to a utility right-of-way (a legal interest already conveyed to the utility by the fee owner),

Implementation of the Local Competition Provisions in the Telecommunications Act of 1996: Interconnection
between Local Exchange Carriers and Commercial Mobile Radio Service Providers, CC Docket Nos. 96-98 and
95-185, First Report and Order, 11 FCC Red 15499 at' 1179 (1996). The Commission should not defer to the
potentially fifty different interpretations of "right-of-way" under State law to give effect to a federal statute. The
undefined term "right-of-way" can and should be given effect for purposes of Section 224 by the Commission in
light of the manifestly apparent intent of the statute to eliminate -- to the largest extent possible -- barriers to the
construction and operation of efficient and competing telecommunications networks. The Commission's
interpretation of this term -- undefined by the Communications Act -- is one that is afforded the classic Chevron
deference by the courts. See Chevron USA. Inc. v. NRDC, 467 U.S. 837 (1984); FDA v. Brown & Williamson
Tobacco Corp., 120 S. Ct 1291, 1300 (2000).

47 U.S.c. § 224(t)(2).
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Mr. Jeffrey S. Steinberg
September 26, 2000
Page 2

telecommunications carriers effectively would be required to duplicate the right-of-way infrastructure
that the utilities have at their disposal. This is entirely at odds with the statutory provision. Section
224 was designed to eliminate the need for telecommunications carriers to obtain separate rights-of
way from underlying fee owners. 3 Requiring telecommunications carriers to independently and
redundantly obtain this authorization -- whether it be from the owner of the land on which rights-of
way for stringing telephone lines between poles are located or the owner of the building through
which a utility right-of-way extends -- would eviscerate the intent and effective operation of Section
224. In sum, requiring telecommunications carrier to duplicate the utility distribution network by
obtaining their own right-of-way authority would render Section 224's access to rights-of-way as
nothing more than superfluous verbiage -- an interpretation of the statute that the Commission surely
cannot countenance.

I enclose excerpts from filings made in the Competitive Networks rulemaking and related
dockets that further elaborate on this matter.

(l":YOU~' ~

Gunnar D. Halley

Counsel for
SMART Bun..DINGS POLICY PROJECT

Enclosures (4)

cc: Kathryn Brown
Joel Taubenblatt (WTB)
Eloise Gore (CSB)
Paul~oone(WTB)

Richard Arsenault (WTB)

Thomas Sugrue (WTB)
Lauren Van Wazer (WTB)
Cheryl King (CSB)
Mark Rubin (WTB)

Jim Schlichting (WTB)
Leon Jackler (WTB)
Wilbert ~ixon (WTB)
David Furth (WTB)

See Implementation of Section 703(e) of the Telecommunications Act of 1996: Amendment of the Conunission's
Rules and Policies Governing Pole Attaclunen~ CS Docket No. 97-151, Report and Order, 13 FCC Red 6777 at
~ 2 (1998X"The purpose of Section 224 of the Communications Act is to ensure that the deployment of
communications networks and the development of competition are not impeded by private ownership and control
of the scarce infrastructure and rights-of-way that many communications providers must use in order to reach
customers.").

------- .~._----_...~----------~
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Federal Communications Commission
WASHINGTON, D.C.

In the Matter of

Promotion of Competitive Networks in
local Telecommunications Markets

Wireless Communications Association
International, Inc. Petition for Rulemaking to
Amend Section 1.4000 of the Commission's Rules
to Preempt Restrictions on Subscriber Premises
Reception or Transmission Antennas Designed To
Provide Fixed Wireless Services

Cellular Telecommunications Industry
Association Petition for Rule Making and
Amendment of the Commission's Rules
to Preempt State and Local Imposition of
Discriminatory And/Or Excessive Taxes
and Assessments

Implementation of the Local Competition
Provisions in the Telecommunications Act
of 1996

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

WT Docket No 99-217

CC Docket No. 96-98

Laurence E. Harris
David S. Turetsky
Terri B. Natoli

COMMENTS OF TELIGENT, INC.

Philip L. Verveer
Gunnar D. HaUey

TEUGENT, INc.
Suite 400
8065 Lee~g P'Jc:e
Vienna, V~ 22J,.82
(703) 762-,,100-

Augu!lt 27, 19.99.
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Three Lafayette Centre
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mterests and the COmnusslOn need not limit the definition of a right-of-way to one pamcular

Interest for purposes of Section 224 56

3 The Commission Must Define The Scope Of Utility Rights-Of-Way To
Permit Cse And Access Consistent With Section 224

Many incumbent utilities are likely to claim that their private rights-of-way do not permit

access or use by third panies. that their private rights-of-way do not permit uses different from

existing uses, or that negotiation with. approval by, and compensation to the owner of the

underlying fee is required before access may be granted. These assertions are not only erroneous,

but also threaten to undermine the considered goals of Section 224 by denying access to

telecommunications carriers when rights-of-way pass over private property. Deference to state

law definitions of the scope of a right-of-way would run counter to the national approach

promoted by Section 224, The Commission should define the scope ofa utility right-of-way for

purposes of Section 224 in such a manner as to permit use of such rights-of-way by competitive

telecommunications carriers. This definition need not otherwise alter State law, State law

definitions of the scope ofeasements would remain unchanged, except in cases ofapplying the

federal obligations in Section 224.

When viewed together, the cues demonstrate that the design manifested in the Pole

Attachment Act of 1978 and the Te1ecommunications Act of 1996 may be promoted in the

manner recommended by Teligent. These cues recognize that statutorily designated third panies

may lawfully access the rights-of-way owned or controlled by utilities without the need for

'6 A textua.l analysis lends suppon to this position. Section 224 applies to rights-of-way
"owned Q[ controUed" by the utility, demonstrating that an interest less than ownership
suffices for the statute's purposes. 47 U.S.c. § 224(f)(1)(emphasis added).

-28-



negotiations with. approval of, and compensation to the owner of the servient property As the

Eleventh Circuit stated

Since most developers voluntarily grant easements for use by
utilities Congress may force the developer to allow a cable
franchise to use the easement without offending the taking[s]
c(l]ause of the Constitution Such "voluntary" action by developers
may be an integral pan of zoning procedures or the obtaining of
necessary building pennits However obtained, once an easement is
established for utilities it is well within the authority of Congress to
include cable television as a user."

In ruling on whether an electric utility's easement would allow a cable operator to gain

access to a subdivision through use of such easement, the Fourth Circuit determined that:

[t]he fact that an additional wire would be introduced to the many
others on the poles does not impose any meaningful increase of
burden on [the servient estate's] interest in the underlying property.

. Moreover, the electrical signals themselves provide no buis for
distinction for purposes ofmeasuring the increased burden on the
servient estate. Any possible difference would be impalpable and
would not impose an additional burden on the servient estate."

Ultimately concluding that the cable operator could use the electric utility's easement over private

property, the court noted that it wu immaterial for easement purposes that the cable operator wu

Centel Cable Television v. White Development Corp.. 902 F.2d 90S. 910 (11th Cir.
1990)(quoting Centll Cable Television v. Admiral's Cove AHoc.• 83S F.2d 13S9, 1363
n.7 (II th Cir. 1988». Some cues have expressed an unwillingness to permit 1 cable
operator's access to lIlY building linked to electric, telephone, or video services. ~U.
Cable HoIdina ofGesqja v. McNeil Real Estate. 9S3 F.2d 600. 60S (11th Cir. 1992),
cen. denied. S06 U.S. 862 (1992); He JlI2 Media General Cable ofFairfax v. Seguoyah
Condominjym COUDCil ofCo-Ownen. 991 F.2d 1169, 1174 (4th Cir. 1993). However.
these cues were decided under 47 U.S.C. § 621(a)(2). Section 621(1)(2)'s compensation
mechanism is desiped only for damages from the installation, operation or removal of
facilities whereas Section 224 is designed to provide "just and reasonable" compensation
for access separate from the aforementioned damqes. Moreover. by its terms, Section
621(1)(2) is limited to~ rights-of-way and dedicated easements, whereas Section 224
is not so limited.

CIR TV v Shannonclale. 27 F.3d 104. 109 (4th Cir. 1994).
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not a telephone company, stating that "[t]he transmissions of a telephone company are vIrtually

indistinguishable from transmissions of a non-telephone company transrruning television SignalS

for purposes of a pole and 'Nire easement grant ,,59

Expansion of an eXIsting utility right-of-way over private property to accommodate

technological advances is deemed to be 'Nithin the scope of the original easement and does not

require additional compensation to the underlying propeny owner 60 Satisfaction of

congressionally-mandated access requirements reasonably may be deemed substantially

compatible 'Nith existing utility easements and should not require that any additional compensation

be paid to the underlying property owner.6
\

59

60

6\

Id. Moreover, to the extent that a clause allowing "reasonably necessary" use of the
easement exists in an easement contract, the Ninth Circuit has held that "compliance with
mandatory federal programs imposing 1ep1 obligations on [the utility] is 'reasonably
necessary' to the installation of [additional facilities within the easement]." Pacific Gas
Transmission Co. v. Richardson" Jtwetional Ranch. 9 F.3d 1394, 1396 (9th Cir. 1993).

See CIR TV, 27 F.3d at 108 ("West VqiDia cues construe easements to give the
easement holder a right 'reasonably necessary' to carry out the purpose of the grant,
includins the right to utili" t.olo& improvements.H); Centel Cable Television Co. v.
~ 567 N.E.2d 1010, 1014 (Ohio 1990)(holdinS that "the transmission of television
signals throup coaxial cable by a cable television company constitutes a use similar to the
transmission of electric enersY throush a power line by an electric company"); Saivaty v.
Falcon Cable Televjsjog. 165 Cal. App. 3d 798, 803 (l985)(tindins that the installation of
cable equipment to a pre-cxistins utility pole did not materially increase the burden on the
underlying estate and wu consistent with the prinwy goal of the easement, to provide for
wire transmission ofpower and communication).

It is imponant to note that the cues cited by the Notice concern an attempt by the courts
to avoid constitutional issues when iDterpretina a patticu1lr statutory provision. Notice at
, 47, n.106. By contrast, the constitutionality of Section 224 has been cha1lenpd and
upheld in the couns before and after the 1996 amendments. MOlt recently, the court

concluded that the provision expressly provides for a takin& of property aDd survives
constitutional scrutiny because it provides for just compensation in excbanp for the
taking. Gulf Power Co. v. United States. 998 F.Supp. 1386 (N.D. Fl. 1998).

-30-



In practice, a pnvate easement's prohibition of telecommunications carrier access to the

right-of-way appears to be an issue overstated by the incumbent utilities The New York State

Investor Owned Electric Utilities note that the leading New York case held that "utility company

easements are apportionable to cable operators even though the scope of the easement may not

specifically include CATV ,,62 They go on to state that:

[a]pportioning the rights granted in existing utility easements has
been acknowledged by the courts as the most economically feasible
and least environmentally damaging way of installing cable
[telecommunications] systems. Prohibiting cable and
telecommunications companies from using such easements until
compensation is paid to the landowners or until condemnation
proceedings are instituted would greatly increase the cost to these
companies and possibly deny the rblic the benefits of
telecommunications competition. 3

Moreover, in the "Access to Poles. Conduit and Rights ofWay: Technical Service Description"

filed with the Commission by BeUSouth in connection with its South Carolina Section 271

application, BellSouth states the foUowinB:

Where BellSouth hu any ownership or rights-of·way to buildings
or building complexes. or within buiktinp or buildina complexes,
BeUSouth will otTer to CLEC throush a license or other attachment
the right to use any available space owned or controUed by
BeUSouth in the buildina or buildina complex to install CLEC
equipment aDd ticilities u well u ingress aDd esress to such
space....

62

63

lmplppgtign ofSection 703ee) ofthe Telecommunications Act of 1996: Amendment of
the CgmmjyiQD" By1M p4 Policies Governina Pole Attachments. CS Docket No. 97
lSI, COIIIIIWIItS olNrN YMA'StQte /1'MstM OwMdElectric Utilities at 25 (Sep. 26,
1997).

~.

ApPlication by BcIISquth COIpOIJIion fQ.[ Proyisjoo ofIn-Rf'igq _LATA Seryices.
CC Docket No. 97·201, Bri,/in S"PfJDf'I ofAppliClltiOllIJy&//SOIIthforProvision ojIn
Region, /nterU TA ~rvices in SoIIIh Ct:rOIintJ. Attachment to Affidavit ofW. Keith
Milner, Appendix A., Exll. WKM·9, "CLEe Information Packqe: Access to Poles,
Duets, Conduit and Right ofWay" at 3 (filed Sep. 30. 1997).

-31·
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This offer suggests that BellSouth believes It may lawfully offer such access to its private rights-

of-way

Finally, electric utilities may already use their electric easements for purposes other than

the transmission of electricity Indeed. the Commission's rules contemplate the conduction of

radio signals through public utility AlC power lines for transmission to AM radio receivers 6'

Moreover, the Wall Street Journal has reponed on technological advances by United Utilities and

Nonhern Telecom which may pennit the provision of telephone service and Internet access

service over the power lines that bring electricity to homes and businesses.66 Electric utility

research of this son suggests that electric utilities themselves view their electric easements u

compatible with the provision of telecommunications services. The Commission should affirm

that utilities' private rights.af-way are accessible by carriers offering different services and using

similar facilities. 67

4. The Commission Should Define The Scope OfUtility Ri&hts-Of-Way To
Include The Space NecesMIY To Provide Ielecommunications Smice
Un Any mjlehle Distribution Tecbnoloay Reprdless OfThe
Tecbnoloav Used By The Incumbent·

Similarly, confusion is likely to arise concerning the scope ofexpressly undefined rights-

of-way. In many instances, the scope ofa utility's ownership or conuel ofan easement will be

6'
66

67

SJl47 C.F.R. § 15.207 (establishing electric utility conduction limits).

sa Gautum Naik. "Electric Outlets Could Be Link To the Internet," Wall Street Journal
at B6 (Oct. 7, 1997).

S. T"'s9avnuniRM qs Services IpM. WuiIJ&. CS Docket No. 95-184, &port and
Or.r and S.COIIdFfII1Jwr Notie, of1'roposMJRIlI,lJIflIdng, FCC 97-376 It , 180 (rei.
Oct. 17. 1997)(the Commission recopizing its authority to review restrictions imposed
upon the use ofexistina easements or rights.af-way to provide new or additional
services).
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difficult to ascertain because its nghts have not been reduced to wntmg It IS Important to note

that many utilities, including ILECs. have installed conduit and use rights-of-way Wlthm an MTE

wIthout having entered into a wntten agreement WIth the MTE owner defining the rights granted

to the utility The natural propensity toward this type of arrangement is best understood when it

IS remembered that many of these arrangements developed in monopoly environments The

prospect of additional providers requiring access to the premises typically was not contemplated

Thus, it is important for the Commission to offer guidance on the scope of otherwise undefined

utility rights-of-way within MTEs for purposes of Section 224.

If the utility does not occupy or have rights to occupy any specifically defined space, it

would be reasonable to presume that the utility would have rights to occupy any spaces to which

access would be reasonably necessary in order to provide its service using anyone of the variety

of distribution technologies available now or in the future. For example, unless the MTE owner

has affinnatively prohibited the utility from placing facilities on the rooftop or in a certain space

within the MTE, it should be assumed that such access is pennitted. In this regard, Teligent

agrees with the position assened in WmStar's Petition for Reconsideration and Clarification" that

even where a utility has chosen not to use the right-of-way for distribution facilities, it should be

required to permit CLEC acceu to such right-of-way for the distribution facilities of the CLEC.

6. ImpJ!!MPt!tjog oeW Local COIQRIIition Proyjjo. in tbtIiS£.9!l!ll!!ll!jns Act of
1996: Int«CODDICtioo between Local ExcIwJg Carriers and Comgmjal M.BIdi2
Service Providm. CC Docket Nos. 96-98 and 9S-18S, WinSlGr COIItIrfIInieatiOftS, Inc.
Petition/or ClarijiCQlion or R,conslderation (Sep. 30, 1996).
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In this regard, it is important to note that many utilities, including ll.ECs, presently

maIntain antennas on MTE rooftops to transmit telecommurucations and/or video signals 69 If

ILECs and other utilities are secunng rooftop access derived from their utility status, CLECs must

be gIven the same opportunity

5 Section 224 Applies To Rishts-Qf-Way Over Private Property

The Commission is also correct to interpret the absence ofany qualifier in Section 224 as

to public and private rights-of-way to mean that access to utility easements over private property

(private rights-of-way) are covered as well as those over public property (public rights-of-way) 70

This interpretation is particularly sound given that Section 253 -- a provision adopted

simultaneously with the amendments to Section 224 -- t:ltMs contain a qualifier. Established

principles of statutory interpretation dictate that the absence of such a qualifier in Section 224 is

69

70

SK. u.. "Bell Atlantic Debuts Satellite Television Service," CqmmunieatiODS Today.
(September 18, 1999)("Using a sinale rooftop dish, Bell AtlIntic CIJl supply digital signals
to every residence in a buildina. [Bell Atlantic] enpeers and technicians also will equip
each building with an appropriate rooftop antenna capable of receiving local digital
television broadcasts . . . ")~ "BellSouth. GTE Still in MMDS Game," Multichannel News
(November 30, 1998)("GTE also entered wireless cable through acquisition. purchasing
Oahu Wireless Cable in Oahu. Hawaii, in May 1997.")~ Su-Im Yam. "Cellular
Technology Holds an Edp in Race for Fat Internet Access." The QgJonjan (February
16, 1999)("1n April [1999], US WEST plans to start experimenting in its Minneapolis
labs with fixed wireless Internet access for home users. ")~ Mimi Whitefield. "BellSouth to
Build Cable, Internet Service in Miami Area," The Miami Herald (May 24, 1999)("During
the founh quarter [of 1999], BellSouth also will introduce wireless cable to South Florida.
It already oft'ers digital wireless cable in Orlando, Atlanta and New Orleans. ")~ Michael E.
KaneU, "BellSoutb Considers Satellite for TV Service," The "dent! Constitution at D1
(May 19, 1999)("To be a customer for BeI1South's wireless [cable] service.' customer
must have a receiver pllced on a roof .... ")~ Cgmmypjqtjons DtjIy. May 7, 1999 (noting
that the FCC Clble Bureau said that ~even though [BeJlSoutb'sj JCl'viGe WU wireless
cable, its ownership by BellSouth meant it fe1l under LEe eft"ective-competition rules").

Notice at 1f 41.
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mearungful71 If ",?nvate" right-of-way is to mean anythmg. the term must refer to nghts-of-way

secured over private property (as distInct from public property such as streets and other

thoroughfares) 'T2

6 A Vtility Right-Of-Way Need Not Be Owned By The Utility To Fall Within
Section 224

The"owned or controlled" language of Section 224 indicates that utility ownership of

conduit or rights-of-way is not necessary to trigger the Section 224 access requirements. Mere

utility control is sufficient. This further suppans the reading of rights-of-way to include private

rights that are not secured in fee simple. Moreover, use of the term "controUed" suggests that

even where an MTE owner owns the intra-building conduit, if the n.EC maintains control over

that conduit (i.e., pursuant to a maintenance agreement), that conduit is a Section 224 conduit or

right-of-way to which the competitive telecommunications carrier should also have access.

7. The Commission Should Continue To Require A Utility's Exercise Of
Eminent Domain Aythority Where Necessuy To Accommodate
Telecommunications Carrier Facilities·

Consistent with the Local Competition arcMr, ifan MTE owner seeks to prohibit a utility

from aUowing a telecommunications carrier access to the rooftop notwithstanding a Section 224

71

72

~ u.. Pempylyanja Dept. ofPublic Welfare v. DavenpoR, 495 U.S. 552, 562
(1990)(noting the Supreme Coun's "deep reluctance to interpret a statutory provision so
as to render supertluOUI other provisions in the same enadment"); _1112 Walters v.
Metropoljtp EduqtjOMl Epte[prises. 519 U.S. 202, 209 (1997)("SWUtes must be
interpreted, ifpossible, to give each word some operative eft'ect")(citing United States v.
Menasche. 348 U.S. 528, 538-39 (1955».

Moreover, Section 224 requires the provision ofnondisaiminl&ory~ to"E pole,
duet, conduit, or right-of-way" owned or controlled by I utility. 47 U.S.C. § 224(£)(1)
(emphuis added). The word "any" cannot reasonably be intelJ)reted U I term of
limitation.

-3S-
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uneqUlvocally that CircUmStances demand clarifying this statement for purposes of Implementing

Section 224

B. Section 224 Does Not Require Authorization By MTE Owners For
Telecommunications Carrier Access To Utility Distribution Facilities.

Section 224 grants access to rights-of-way that are owned or controlled by utilities The

statute assumes that the MTE owner has already granted the utility an interest in the right-of-way

to which the statute mandates telecommunications carrier access. Nevenheless, many utilities and

real estate interests claim that Section 224 does not grant telecommunications carriers a federal

right to access utility rights-of-way_ Instead, they contend, MTE owners may unilaterally void

this federal right by refusing access to competitive telecommunications carriers. 19

Section 224 was designed to eliminate the need for telecommunications carriers to obtain

separate rights-of-way from MTE owners 20 Requiring telecommunications carriers to obtain the

authorization of the underlying MTE owner would eviscerate the intent of Section 224. 21 In

19

20

21

See, ti, Comments of American Electric Power et al. at 16; Ameritech at 3-4; BellSouth
at 13. Cincinnati Bell at 5-6; City and County of San Francisco at 10-11; Communication
Associat: ..>ns Institute at 17; Cornerstone Propenies et al. at 10-11,35; Florida Power &
Light at 22; National Association ofCounties et al. at 9; Real Access Alliance at 28-29;
sac at 3, and UTClEdison Electric Institute at S.

See Implementation of Section 70)le) of the Telecommunications Act of 1996:
Amendment ofthe Commission's Rules and Policies Governing Pole Attachments, CS
Docket No. 97-151, Report and Order, 13 FCC Rcd 6777 at ~ 2 (1998) ("The purpose of
Section 224 ofthe Communications Act is to ensure that the deployment of
communications netWorks and the development ofcompetition are not impeded by private
ownership and control of the scarce inftasttueture and rights-of-way that many
communications providers must use in order to reach customers.H); see aJso isl at 15
(noting "Congress' intent that Section 224 promote competition by ensuring the
availability of access to new telecommunications entrants").

Section 2S3(c)'s preservation ofState and local right-of-way management authority
preserves the ability ofStates and municip.Jities to require telecommunications carriers to
seek governmental authorization before installing their facilities in the public rights-of-way

-8-
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essence, the utility and real estate theory would have telecommunications carners duplIcate the

utility distribution network by obtaining their own right-of-way authority, rendering Section ::~

as nothing more than superfluous verbiage In adopting Section 224 Congress clearly did not

contemplate this result To the contrary, Section 224 seeks to avoid such unnecessary duplication

so as to facilitate the development of facilities-based competition in the least disruptive manner to

public and private property. A statute must not be construed so as to render any provision

meaningless U Indeed. even if the interpretation of Section 224 proposed by the Commission

were to effect a taking -- and it does not do so -- it would be upheld by the courts since no other

interpretation (I.e., requiring underlying property owner consent) could achieve the goals

Congress sought to achieve through enactment of that provision of the statute 23

Similarly, the Commission must prohibit agreements between utilities and MTE owners

that proscribe the use of intra-building rights-of-way or conduit by telecommunications carriers.

(even when such rights-of-way are owned or controUed by utilities). Of course, this State
and municipal authority must be exercised on a competitively neutral and
nondiscriminatory basis. By contrast, the Communications Act does not contain a
preservation of underlying MTE owner authority to require telecommunications carriers to
obtain MTE owner approval for accessing a utility's rights-of-way within the MTE.

See, u.., Peoosvlvanja DePt. ofPublic Welfare v Davenport, 495 U.S. 552, 562 (1990)
(noting the Supreme Court's "deep reluctance to interpret a statutory provision so as to
render superfluous other provisions in the same enactment");~ AliQ, Walters v.
Metropolitan EdUcational Emerprises, 11 7 S. Ct. 660 (1997)("Statutes must be
interpreted, if possible, to give each word some operative effect")(citing United States v.
Mcnasche, 348 U.S. 528, 538-539 (1955»

23 Although courts seek to avoid statutory interpretations that implicate serious
constitutional problems with the statute, they refrain from this tendency when such
interpretations would be contrary to the intent ofCongress. S= Concrete Pipe and
Products ofCalifornia. Inc. v. Construction Laborers Pension Trust for Southern
CaliforniA, 508 U.S. 602,629-630 (l993)(citations omined).

-9-
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Ltihtles cannot be permitted to contract away their federal obligations 24 Indeed. such agreements

could operate in a manner similar to exclusive access agreements by making it difficult. if not

Impossible, for competing facilities-based carriers to obtain access to cenain MTEs And, once

again. Section 224 would be rendered meaningless - simple for monopolies to evade

Similarly, the comments of utilities and real estate interests conflict as to who precisely

controls access to rights-of-way within and on top ofMTEs Utilities claim either that they do

not own or control intra-MTE rights-of-way and conduit, or that such rights-of-way and conduit

may be used exclusively by the utility 2' By contrast, some of the real estate interests contend that

they do not maintain or control the intra-MTE rights-of-way but rather that the ILECs and other

utilities control who may operate in those distribution facilities 26

The conflicting accounts very well may reflect sincere misunderstandings. Many of these

utility rights-of-way and conduits within MTEs were created and are operated without the benefit

of a written agreement clarifying the rights and interests of the respective panies. 27 Predictably,

then. the precise scope of the utility rights and interests within MTEs remains difficult to discern.

See Brooklvn Savings Bank v O'Neill, 324 U.S. 697, 710 (l945)("[C]ourts have
uniformly held that contracts tending to encourage violation oflaws are void as contrary
to public policy");~ Jll2 In re Trans World Airlines. Inc., 145 F.3d 124, 135 (3rd Cir
1998)("Contracts that are void as against public policy are unenforceable regardless of
how freely and willingly they were entered into ")

See Comments of Ameritech at 3~ Avista at 2 (case-by-case inquiry as to ownership or
control); Be1ISouth at 10; Cincinnati Bell at 3, 5; Florida Power &. Light at 13; GTE at 22;
SBC at 5; USTA at 3, 8~ and UTClEdison Electric Institute at 6.

26

27

See, U" Comments ofComerstone Propenies et aI. at 35.

See, U" Comments of Apex Site Management at 8 ("Apex acknowledges that the
incumbent LECs currently enjoy an economic advantage over the competitive LECs
because their occupancy often is free and r.ot subject to a written agreement. ");
Cornerstone Propenies et aI. at 13 ("n.ECs demand access to buildings, but refuse to sign

-10-
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The process of defirung the scope of such rights will be somewhat arbitrary If left to these panles

The responsibility for this process, therefore, should lie not with the utilities and the MTE owners

who may act upon incentives unfriendly to telecommunications competition, rather, the

Commission should assume this role and should clarify that conduits and rights-of-way within and

on top of MTEs are owned and/or controlled by utilities

The practical result of a lack of clarity concerning the scope of utility interests within

MTEs affects not only Section 224 interpretations, but MTE access generally Competitive

facilities-based telecommunications carriers seeking to install cables in MTE risers with the

permission of the MTE owner sometimes encounter n.EC claims of exclusive ownership ofthose

riser spaces Without a written agreement to the contrary, the MTE owner retains little basis to

assen otherwise The tenants and the CLECs are thereby left without the means to access each

other, notwithstanding an MTE owner's willingness to permit competitive telecommunications

carriers within the MTE.

Teligent's own experience offers evidence of this phenomenon. Notwithstanding MTE

owner claims to the contrary, Bell Atlantic has contended to Teligent that it owns the risers that

travel venically from floor to floor in Boston MTEs. Incredibly, it has gone so far as to request

from Teligent a list of all buildings and risers in Boston to which MTE owners have granted

Tellgent access, ostensibly to check whether any risers Bell Atlantic may claim to control are

covered. It seeks to prohibit telecommunications carriers from accessing these MTE risers.

agreements with building owners, pay license fees, or otherwise accept the terms and
conditions the building owner has set for access by a/l TSPs, often threatening to withhold
service from tenants. Given the tremendous market power ofthe n.ECs and the tenant
demand for their service, an owner can do linle in these circumstances but give in to their
demands.")

-11-
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Clearly. such a policy would potentially have a severe effect on the ability of consumers In .\1TEs

to take telecommunications service from competitive facilities-based carners Whether the MTE

owner or Bell Atlantic owns or controls access to Boston MTE risers is an issue demanding

resolution In addition, ll..ECs cannot be permined to use" ownership as a means of preventing

facilities-based competition within MTEs Application of Section 224 to intra-MTE conduits and

rights-of-way and clarification of ownership would deter ll..ECs from engaging fu"her in this

strategy

C. The Application or Section 224 Within And On Top or MTEs Would Be
Constitutionally Sound.

The application of Section 224 to intra-MTE conduit and rights-of-way would provide for

adequate compensation to the underlying utility in a constitutionally sound manner Hence, it

cannot be regarded as an unconstitutional taking of utility propeny.2' Moreover, the MTE owner

has already granted these property interests to utilities, so no additional property interests are

being "taken" from the MTE owner. To the extent that a utility must exercise its eminent domain

authority to provide space for telecommunications carriers, the MTE owner will be compensated

appropriately by the utility and the telecommunications carrier will reimburse the utility for that

expense. pursuant to the Commission's pole attachment modification rules. Hence, the

constitutional rights of the underlying property owners will be preserved

Notwithstanding the constitutional soundness of this approach, TeJigent suspects that the

need for a utility to exercise eminent domain authority within MTEs will be a very rare

occurrence. Because eminent domain proceedings can be lengthy and expensive, most parties -

28
~ Gulf Power Co., No. 98-2403, slip op. at 18 (11th Cir.).
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rudimentary antitrust analysis, is clear: Congress sought to

diffuse monopoly control over essential facilities to permit the

development of competition. It would derogate this goal for the

Corrmission to construe Section 224 in a manner that opens only

some essential facilities to competitive use and not others. A

narrow interpretation of Section 224 to exclude building access

risks perpetuating monopoly control over tenants in buildings, a

result at odds with the stated goal of the 1996

Telecommunications Act. 9

B. A Textual Analy.i. Rev.al. The Broad 0•• Of The Term
·Right-Of-Way· In Section 224.

The rights-of-way to which telecommunications carriers are

granted access in Section 224 are not limited to public rights

of-way, but include private rights-of-way, as well. Congress

used the term "public rights-of-way" in Section 253(c), but

omitted the "public" modifier in Section 224. Canons of

statutory interpretation advise interpretations that do not

d ' . . 1 10ren er prov~s~ons mean1ng ess. The absence of a modifier in

9

10

~ LQcal CompetitiQn Order at 1 16 (Qbserving that
"[v]igQrous competitiQn WQuld be impeded by technical
disadvantages and Qther handicaps that prevent a new entrant
from Qffering services that CQnsumers perceive tQ be equal
in quality tQ the Qfferings Qf incumbent LEes") .

~, ~' Pennsylvania Dept. Qf Public Welfare v,
Davenport, 495 U.S. 552, 562 (1990) (nQting the Supreme
CQurt's "deep reluctance tQ interpret a statutQry prQvisiQn
SQ as tQ render superfluQus Qther provisiQns in the same
enactment"); .i.e aJ...G, Walters v. Metrqpolitan Educational
EnteGlrises, 117 S.Ct. 660 (1997) "S,:atutes must be
interpreted, if pQssible, to give each wQrd some Qperative
effect") (citing United States v. ~e:-'2sche, 348 U.S. 528,
538-539 (1955)). .
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Section 224's use of "rights-of-way" strongly indicates that :.t

is not subject to the restriction in Section 253(cl and, thus,

includes private-r1ghts~of:way, as well as pUBlic.

Because Section 224 rights-of-way are not limited to public

rights-of-way, they are not limited to streets and other public

thoroughfares. Rather, rights-of-way may include a utility'S

right to use or access parts of a privately-owned building. If

that right extends to a building's rooftop, Section 224 would

grant telecommunications carrier access to that rooftop right-of-

way.

C. Hi.torie Interpretation. Aa.i.t In nefining The Ter.m
WRight-Of-WayW Por Purpo.e. of Section 224.

The term "right-of-way" is not defined in the Communications

Act. Nevertheless, Congress is not unfamiliar with the term in

the context of common carriers as evidenced by other statutes.

These statutes, and the cases interpreting them, reveal that

rights-of-way are not rarely encountered. Rather, they comprise

a legal interest, often less than a fee, to use or pass over

another entity'S property.ll Some courts have defined this right

as an easement 12 while others describe a right-of-way as a

, ,-.

12

~ Black's Law Dictionary 1326 (6th ed. 1990) (defining a
right-of-way as the "[t]erm used to describe a right
belonging to a party to pass over land of another"). The
Federal Bureau of Land Management's rules offer a definition
of right-of-way that supports this broad view: "the public
lands authorized to be used or occupied pursuant to a right
of-way grant." 43 C.F.R. § 2800.0-5(g).

~, ~, Bd, of County Supervisors of Prince William
County, Virginia v, United States, 48 F.3d 520, 527 (Fed.
Cir. 1995) ("'Rights-of-way' are another term for easements
which are possessory rights in someone else's fee simple /
estate") / cert, denied, 116 S.Ct. 61 (1995); U.tl AlG Great

- 7 -



license or contractual agreement. 13 Regardless of the

particulars, rights-of-way encompass a broad conceptual spectrum

of pr-operty interest-s- and -the Commission neea not limit the

definition of a right-of-way to one particular interest for

f S · 14purposes 0 ect~on 224.

Northern Rwy Co. v. United States, 315 U.S. 262, 279
(1942) (rights-of-way granted by the 1875 Right of Way Act to
constitute easements). The Right of Way Act of 1875 offers
an example of the legislative construction of a right-of
way. The goal of the Right of Way Act, which granted
rights-of-way to railroads, is closely analogous to the
driving force behind Section 224. The law was designed to
promote the public interest by facilitating the construction
of nationwide common carrier facilities through grants of'
access to lands not owned by the common carrier.
Interpreting the Act, the Supreme Court determined that
Congress used the term "right-of-way" interchangeably with
easement. ~ ~ The Court observed that "Congress itself
in later legislation . . . interpreted the Act of 1875 as
conveying but an easement. The Act of June 26, 1906,
declaring a forfeiture of unused rights of way, provides in
part that: 'the United States hereby resumes the full title
to the lands covered thereby [by the right of way] freed and
discharged from such easement. I" ~ at 276 (citations
omitted). Moreover, the Court noted that the legislative
history of a similar Act passed later that year expressed
the view that rights-of-way and easements were to be viewed
interchangeably. "The House committee report on this bill
said: 'the right as originally conferred and as proposed to
be protected by this bill simply grants an easement or use
for railroad purposes. I" .Ia..a. at 277 (quoting H. Rep. No.
4777, 59th Cong., 1st Sess. at 2).

13

14

~, ~, Wilderness Society v. Morton, 479 F.2d 842, 853
54 (D.C. Cir. 1973) ("A right-of-way is most typically
defined as the right of passage over another person's land.
It has been said that I [a] right of way is nothing more than
a special and limited right of use, I a definition that
sounds remarkably similar to the special land use permit
issued in this case") (citations omitted), cere. denied, 411
U.S. 917 (1973).

A textual analysis lends support to this position. Section
224 applies to rights-of-way "owned Q.: controlled" by the
u=ility, demonstrating that an interest less than ownership
suffices for the statute's purposes.

- 8 -
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These comments represent a serious misunderstanding of

Teligent's request which bears clarification so that the

commission does not similarly misinterpret Teligent's Petition.

Teligent d~es ~ seek access to the roofs of utility corporate

offices ~ corporate offices. Consistent with the

Interconnection Order, Teligent seeks access to utilities'

distribution facilities; it merely requests express clarification

from the Commission that where utilities have rights-of-way

within or on top of buildings -- that is, the right to use or

access space for purposes of providing utility service -- such

rights-of-way are subject to the access requirements of Section

224. The Commission did ~ resolve this issue in the

Interconnection Order.

III. OTILITI.S BAn TD AUTJIORITY Ala) OBLIQA'l'IOlf TO QRAlrr ACCESS
TO PRrvA~ RIQlTS-OP-~Y.

Several parties claim that utilities lack authority to grant

telecommunications carriers access to their rights-of-way over

the property of third parties or to otherwise expand easements to

accommodate requests for access. For example, GTE erroneously

states that the access sought by Teligent's Petition would

materially burden the underlying property and would therefore

preclude access to the easement by other telecommunications

carriers.' Consistently, state courts have found that granting

6
GTE Comments at 4. The utilities' plain disregard tor the
authority ot tederal law -- Section 224, specitically -- is
astonishing and unfortunately typical of the monopolists'
response to Congress' attempts to provide tor competition. For
example, despite the mandate of Section 224, GTE claims that many
of its rights-of-way are "non-assignable." '14- The Edison

- 3 -



third party access to private easements in a manner similar to

that proposed by Teligent is not sufficiently burdensome to be
-~- - - --

impermissible under an original utility easement.' The

utilities' claims to the contrary are particularly disingenuous

in light of their use of their own rights-of-way for non-core

service offerings. For example, some electric companies are

leveraging their monopoly status by providing telecommunications

services using their existing rights-of-way. Indeed, today's

Washington Post discusses PEPCO's provision of local telephone

service to the District of Columbia and notes that

power companies . . . own power-line rights
of way reaching into virtually every corner
of urban America. Along them they are laying

,

Electric Institute/UTC assert that " [e]lectric utilities do not
have the authority to convey access to private building rooftops
owned by third parties, And nothing in Se;tion 224 Alters this
~." EEl/UTe Comments at 18 (emphasis added). If, as EEI/UTC
suggest, Section 224 does not grant access to utility rights-of
way, substantial portions of that provision would be rendered
meaningless.
See, e,g., Sa1yaty v, Fa1;on Cable Teleyision, 165 Cal. App. 3d
798, 803 (1985) ("We fail to see how the addition of cable
equipment to a preexisting utility pole materially increased the
burden on appellants' property."); see also Shaffer v. Video
pisp1ay Co;p., 539 N.B.2d 170, 173 (Ohio 1988) ("Ne do not believe
the installation of a television cable three-fourths of an inch
in diameter, buried thirty inches below the land'S surface, is an
additional or substantial burden on appellees' property."); 4AA
Alag White Vc City of Ann Arbor, 281 N.N.2d 283 (Mich. 1979);
Shadow We.t Apartment. V. Florida, 498 So.2d 589 (Fla. 1986);
Consolidated TeleyilioD Serv., In;, v, LeabY, 382 S.W.2d 78 (Ky.
1964'. Indeed, the Ninth Circuit has held that "compliance with
mandatory federal programs imposing legal obligations on [the
utility] is 'reasonably necessary' to the installation of
[additional facilities within the easement]." Pacifi; Gas
Tran'mds.ioD Co. v, Ri;hArdSOD'S Re;reat i gna1 Ran;h, 9 F.3d 1394,
1396 (9th Cir. 1993).
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more fiber-optic cable iO fill gaps in their
communications network.

The commission~~oUld-ignare as an anticompetitive contrivance

the utilities' claims that they often cannot grant third-party

access to their private rights-of-way.

IV. TO COIaIISSIOR SBOtn:.D ,uSatla. Jltn.J:S WIIlCJI J:UUSSLY
PROVInE POR Acass TO trrILIn' RICDTS-OP-WAY WITKIN AND ON
TOP 01' .UILD~S.

The statute clearly requires nondiscriminatory access to

utilities' rights-of-way at just and reasonable rates, terms, and

conditions. 9 Unless the commission gives full effect to Section

224, many Americans who live and work in buildings may find

8

9

Martha M. Hamilton, "The Power To Link Masses?" The Washington
Post, May 22, 1998 at D4; see also Martha M. Hamilton and Mike
Mills, "PEPCO Plans Phone, Web, Cable Service," The Washington
Post, Aug. 6, 1997, at A12 (In reporting on the PBPCO/RCN venture
to offer telephony and video services in the District of
Columbia, the article notes that "PEPCO's more important
contribution to the venture is its vast network of access to the
region'S homes and businesses through the rights of way it owns
to provide electrical power." The incumbent advantage of not
encountering right-of-way entry barriers is reflected by a Bell
Atlantic vice president's comment: "They've already got rights
of way and conduits. They certainly have the skills and the work
force to pull more fiber in, just like they could pull in
electrical wire•. "). Last year, two utilities announced their
intention to join forces with AT&T to offer a combination of
utility and telecommunications services. Benjamin A. Holden,
"UtiliCorp and Peco, Aided by AT&T, To Launch One-Stop Utility
Service," Wall St. J., June 24, 1997, at AJ. The Commission's
rules contemplate the conduction of radio signals through public
utility AIC power lines for transmission to AM radio receivers.
47 C.P.R. S 68.15.207 (establishing electric utility conduction
limits). Moreover, the Wall Street Journal reportec1 on
technological ac1vances by United Utilities and Northern Telecom
which may permit the provision of telephone service and Internet
access service over the power lines that bring electricity to
homes and businesses. Gautum Naik, "Electric Outlets Could Be
Link To the Internet," ~all St. J., Oct. 7, 1997, at B6.
47 U.S.C. § 224(e)(1).

- 5 -



themselves without a choice of telecommunications carriers or

without the lower cost service and range of offerings

contemplated by telecommunications competition. Indeed, Chairman

Kennard recently noted that "some wireless providers are gearing

up to compete against wireline providers. We should explore

every available opportunity to promote that competition. 11
10 The

Commission may realize one such opportunity by confirming that

utility rights-of-way within and on top of buildings are subject

to the just, reasonable and nondiscriminatory access requirements

of Section 224.

10
Third Annual Commercial Mobile Radio Services Competition Report,
Separate Statement of Chairman William B. Kennard, May 14, 1998.
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